COURT OF APPEALS OF GEORGIA
DOCUMENT RETURN NOTICE FOR BRIEFS OR MOTIONS
February 16, 2016

To:  Mr. Kenneth W. Mikell, Sr., GDC1154850, Wheeler Correctional Facility, Post Office Box 466,
Alamo, Georgia 30411

Docket Number: A16A0574 Style: Kenneth Mikell v. The State
Your document(s) is (are) being returned for the following reason(s).

1. O Your Appellant's Brief, was not accompanied by the statutory filing fee ($300.00 civil; $80.00 criminal
*Effective July 1, 2009) or a sufficient pauper's affidavit. =OCGA§5-6-4 and Rule 5  Please be
advised that your pauper’s affidavit should be notarized by a notary public.

2.0 A Request for Oral Argument must be filed as a separate document. Rule 28 (a) (3)

3. 0 Your document(s) was (were) not signed by counsel (No signatures with expressed permission are
permitted). Rule 1 (a)

4, O No Certificate of Service or an improper Certificate of Service accompanied your document(s). Rule 6

5.0 Your Certificate of Service did not include the complete name and mailing address of each opposing
party. Rules 1(a) and 6. You should provide a copy of your filing to the District Attorney and include
his/her name and address on your Certificate of Service.

6. O There were an insufficient number of copies of your document. Rule 6.

7. O Your document exceeds page limits. Rules 24 (f) and 27 (a)

8. O Your document was submitted without permission to file (supplemental brief or second motion for
reconsideration). Rules 27 (a) and 37 (d)

9. O Letter briefs and letter cites are not permitted. Rule 27 (b)

10.0 Your request for court action must be submitted in motion form. Rule 41 (a) I have enclosed a copy of
the Rules of the Court of Appeals of Georgia for your review.

11. 0 Your motions were submitted in an improper form (joint, compound or alternative motions in one
document). Rule 41 (b)

12. 0J Type was on both sides of the paper; type font was smaller than 10 characters per inch; and/or the type
was not double-spaced. Rules 1(c), 37(a) and 41(b).

13. fNo filing fee is due.

14. Other: You cannot attach exhibits to your Brief. Please see Rule 24(g). I have enclosed a copy

of the Rules of the Court of Appeals of Georgia for your review.

For Additional information, please go to the Court’s website at: www.gaappeals.us

Updated Form: Sep 2013
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Your document(s) is (are) being returned for the following reason(s).

1. O Your Appellant's Brief, was not accompanied by the statutory filing fee ($300.00 civil; $80.00 criminal
*Effective July 1, 2009) or a sufficient pauper's affidavit. OCGA§5-6-4 and Rule 5 Please be
advised that your pauper’s affidavit should be notarized by a notary public.

2.0 A Request for Oral Argument must be filed as a separate document. Rule 28 (a) (3)

3. O Your document(s) was (were) not signed by counsel (No signatures with expressed permission are
permitted). Rule 1 (a)

4. O No Certificate of Service or an improper Certificate of Service accompanied your document(s). Rule 6

5. 0 Your Certificate of Service did not include the complete name and mailing address of each opposing

counsel and pro se party. Rules 1(a) and 6. You should provide a copy of your filing to the District
Attorney and include his/her name and address on your Certificate of Service.

6. O There were an insufficient number of copies of your document. Rule 6.

7. O Your document exceeds page limits. Rules 24 (f) and 27 (a)

8. O Your document was submitted without permission to file (supplemental brief or second motion for
reconsideration). Rules 27 (a) and 37 (d)

9. O Letter briefs and letter cites are not permitted. Rule 27 (b)
10.00 Your request for court action must be submitted in motion form. Rule 41 (a)

1.0 Your motions were submitted in an improper form (joint, compound or alternative motions in one
document). Rule 41 (b)

12. 0 Type was on both sides of the paper; type font was smaller than 10 characters per inch; and/or the type
was not double-spaced. Rules 1(c), 37(a) and 41(b).

13. O The pages were not sequentially numbered with arabic numerals. Rule 24 ()
14. O Case and/or record citations were not made in the proper form. Rules 24 (d) and 25 (c) (2)
15. O Margins were too small or paper size incorrect. Rules 1(c), 24(c), 37 (a) and 41(b)

16. O Your document(s) was (were) not securely bound at the top with staples or round head fasteners. Rule

1(c)
17. y The Motion to Supplement has not been granted.
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MR. MCCONNELL: Mot from the State.

THE COURT: Okay. Members of the jury, this completes
your service on this case. vJurors decide guilt or
innocence. In just a minute I'm geoing to conduct a short

hearing with regard to sentencing, and you would be we lcome

if you wanted to even though you were officially

T
9]
ot
ju]

<

discharged of your duties and hear what the evidence 1is with

’_J

regard to tne possgible prior records and things like that

ve to consider. On the other hand, if you would

©

that I°d h

st}

want tc go home when I excuse you, you'd be free tC 9o with
+he thanks of the Court. The decision of whether or not
stay or go will be totally your decision to make.

(NOTE: The jurors wers ex~used with the thanks of

the Court.)

THE COURT: Any evidence in aggravaticn?

MR. MCCONNWILLL: Yes, sir. We co. The State indicted
the defendant as & recidivist. In addition, we filad twe
notices of intent into evidence in aggravation of

‘o use priocr convictions as

kel
o
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recidivist counts, we've also provided the defense wilh

notice of intent to seek life in prison kased on hiz prior

n

1)

convictions, the sexual convictions concerning a ohild. So
the State will for purposes of sentencing retender Humbsx

Eight and Nine. Those were sdmitted during the trial.

~3
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We tender State’s Exhibit Number Ten which is the
defendant’s conviction in York County, South Carclina for
housebreaking and larceny. We tender State’s Exhibit Number
11 which is the defendant’s conviction in York County, South
Carolina for failure to stop for the police for which he
received a felony sentence. I tender State’s Exhibit Number
12 which is the defendant’s conviction for unlawful
possession of marijuana which is a misdemeancr.

T tender State’s Exhibit Number 13 which is his felony
conviction for unlawful possession of a firearm. 1 tendezr
State’s Exhibit Number 14 which is the defendant’s felony

render State’s Exhibit Number 15 which is the defendant’s
felony conviction for possession of a firearm by a convicted
felon. I tender State’s Exhibit Number 16 which is a felony
conviction for possession of a firearm by & convicted felon
and State’s Exhibit Number 17 which is the defendant’s
felonv conviction for theft by receiving stolen goods.

THE COURT: Is thers any objection to the certifiéd
copies of the convictions?

MR. LEWIS: Yes, Your Honor. There is. I’ve had a
chance to review each of the certified copies. Although
they are certified, and that appears to e in order, there
is no cclloquy attached tc any of them that I can see

indicating the voluntariness of the pleas. It’s difficult
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for me to even ascertain if there was a lawyer identified on
here who represented my client. I note the Nash case, Nash
v. State, 271 Georgia 281. I object to those documents
going into evidence in aggravation.

THE COURT: What about that?

MR. MCCONNELL: On State’s Exhibit Number Eight, Your
Honor, the document shows on its face the defendant was
represented by Gerald Smith, an attorney. On State’s
Exhibit Number Nine he was represented by the same attcrney.
Cn State’s Exhibit Number 13 on the face of the document it
shows the defendant was represented by Jim Beyd, counsel.

On State’s Exhibit Number 15 the defendant was repressented
as shown on the face of the document by Gerald Smith, an

PR
!

attorney. The same is true with Number 16 and Number 17.
THE CCURTYT: I711 admit the ones that show
representation by an attorxney over objection. S0 wha

nuampbers are those now?

MR. MCCONNELL: That would be Number Eight was
represented. Number Nine he was represented. Number 13,
Number 15, 16, and 17.

THE COURT: Okay. They’'re admitted. Any other
evidence in aggravation?

MR. MCTZONNELL: Nct by the State.

THE COURT: Evidence in mitigation, Mr. Lewis.

MER. LEWIS: One second, Your Honor.




THE COURT: Mr. Clerk, can I see the convictions that
are admitted in evidence, please? Eight, Nine, 13, 15, 16,
and 17.

(NOTE: Long pause.)

MR. LEWIS: No evidence, Your Honor. And for the
record, that’s my understanding that your hands are pretty
much tied as to what the sentencing range is.

THE COURT: That’s my understanding. He's dug himself
a hole here with these.

MR. LEWIS: And that’s my understanding also. ©So
anything we said or didn’t say couldn’t change your

authority one way or another from my understanding ot the

e

TH

&

E COURT: That’s my understanding of the law. He's
way over the limit. Mr. McConnell, let’s talk zbout the
sentence ranges here please. Child molestation, does this
count as a second child molestation in view of his South
Carolina offense?

MR. MCCONNELL: Yes, that would be the State’s
position.

THE COURT: Do you have any law on it?

MR. MCCONNELL: No, sir. I think this is going to be
the first case.

THE COURT: So it’s five to 20 on the -

MR. MCCONNELL: Five to 20 or life.
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THE COURT: On the first?

MR. MCCONNELL: Five to 20 on the first. 1It’s five to
20 or life - I'm sorry, it’s ten to 20 or life.

THE COURT: I thought it was 30.

MR. MCCONNELL: Not simple child molestation.

THE COURT: (Okay. Aggravate@ Okay. I

SRR

understand there’s an enhancement thing in the child

molestation area. He’s also got so many prior felonies that
I was wondering whether 17-10-7(c) kicked in. And what’s
the State’s position as to which or either or both of these,
how they apply?

MR. MCCONNELL: I think they both apply. I think the
Court is duty bound to sentence the defendant to life in as
much as this is the second or subsequent conviction. And I
believe that he is not eligible for parole based on the
number of prior cenvictions.

THE COURT: What about that, Mr. Lewis? What do you
see my options to be?

MR, LEWIS: Your Honor, I have to agree with the
sentencing range of life. But as to the eligibility for
parole or not, based on out of state convictions, I’'m not
sure how those apply to the Georgia statute and whether the
crimes for which he was convicted gualify in this state for
those purposes. So I'm not sure whether the 17-10 ccde

section would apply to this case, and I would ohject to any

4
[oh

[
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ruling such as that.

THE COURT: The enticing a child, what’s the sentence
range on that?

MR. MCCONNELL: One to 20.

THE COURT: One to 20. And they acquitted him of the
sexual battery. So we’ve got three child molestations and
one enticing. (Pause.) I’'m going to go ahead and sentencs
him as a recidivist that I see him to be. If someone can
show me I'm wrong, 1’1l consider the sentencing on a proper
motion. I’1ll resentence him if you can prove to me I'm
wrong. Stand up, Mr. Mikell. You come hefcre this Court
with a horrible record, and you’ve gotten yourself in a
situation where I can do nothing tc help you at all. And
you need to know that.

DEFENDANT : I wouldn’t have come here 1f I didn’t
think I was innocent, and that’s why I asked for a jury
panel.

THE COURT: Well, you have an absolute right to do it
I'm not going to punish you -

DEFENDANT : I wouldn’t have come here knowing 1 had
211 these, sir, and jeopardize my life for a life sentence
and the rest of my life to be going away-.

THE COURT: Well, please. You had an opportunity to

do something other than go before a jury. You chese teo do

‘it. I'm not going to -

~I
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DEFENDANT : That’s the reason I did, sir. I didn’t do
this.

THE COURT: I’'m not going to punish you because I'm
also on the spot because I have to give you the mandatory
maximum sentence as provided by law. And the reason why 1is
because of your prior conduct and also the fac£ that vou’'ve
been found guilty beyond a reasonable doubt for some pretty
ugly acts. Okay?

DEFENDANT : Yes, sir. I understand.

THE COURT: I'm going to sentence him on child
molestation to life in prison and 20 years concurrent on
enticing a child. And the sentence is imposed under 17-10-
7(c) with the intenticn of the Court that he serve the total
amount <of the sentence.

DEFENDANT: What does that mean, sir?

THE CCOURT: It means you just got a life senternce with
no parcle. Give me the 12 year form. Mr. Mikell, you're
nctified by the Court that under the law of Georgia you're
entitled to appeal the guilty verdict of the jury. And if
vou decide to do so you must file your appeal within 30 days

of this date.

DEFENDANT: (Inaudible.)
THE COURT: .isten to me. Listen to me because this
is on the record, and you need to listen. You’re also

informed that you have the right to retain a lawyer of your

A9

0
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own choice to represent you at the post trial motions and
appeals to the appropriate Appellate Court of Georgia. If
you cannot afford a lawyer the Court will appoint one for
you. You’re entitled to and will be given a transcript of
all pretrial and post trial matters without cost to you 1f
you cannot afford a transcript. You may file a motion for
new trial, or you may appeal your case directly to the
appropriate Appellate Court of Georgia. Mr. Lewis, will ycu
have him sign the notification, please?

MR. LEWIS: Yes, Your Honor.

THE COURT: Again, I don’t know whether I have to read

it on a mandatory sentence, but I'm going to go ahead and do

it. Used to be. 1I'm not sure whether they changed it or
not. Sign the notification, and you can talk to Mr. Lewis
about it.

END OF PROCEEDINGS.
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IN THE SUPERIOR COURT OF CHATHAM COUNTY :
12A0G 17 PM 118

STATE OF GEORGIA

“SUPERORC

O O RN

STATE OF GEORGIA ) INDICTMENT NO. CR03-1837-BR

)
Vvs. )
)
KENNETH WAYNE MIKELL, SR. )
Defendant )

STATE'S RESPONSE TO DEFENDANT’S

MOTION TO VACATE SENTENCE

COMES NOW the State, by and through Assistant District Attorney, Einily Thomas,
who moves this court to DENY Defendant’s motion to vacate sentence. In support of said
motion the State respectfully shows the following:

Defendant moves this court to vacate his sentence based on one of two grounds: 1) that
the sentencing court had no authority to impose a life-without-parole sentence at the conclusion
of the trial of Defendant; or 2) that because the trial court believed that the non-parole sentence
was mandated by Georgia law instead of within the court’s discretion, the Defendant is entitled
to be resentenced. Both arguments fail for the reasons below.

As to the first, the trial court absolutely had the authority to impose a non-paroleable
sentence upon Defendant. As required by O.C.G.A. § 16-6-4 (2005), the State provided
Defendant notice more than two months in advance of trial of its intent to seek a life sentence.

That same statute requires that any sentence imposed upon a second conviction of child




molestation shall not be probated or suspended. Thus the court correctly sentenced Defendant to
a straight period of time to serve in incarceration.

Further, the State showed during Defendant’s sentencing hearing that Defendant had 10
prior felony convictions, including a prior conviction for Child Molestation in South Carolina.
Of the 10, at least six of those certified copies of conviction showed that Defendant was
represented by counsel at the time of the sentencing and that a proper plea colloquy was
conducted, and were admitted as evidence against him and considered by the court in sentencing
him.! (T. 273-4). Defendant provided no extrinsic evidence either during trial or during the
motion for new trial to suggest that the pleas were not knowing and voluntary, or any reason they
should not be considered by the trial court. (MNT-1 and 2). Thus they properly were considered
to enhance Defendant’s sentence pursuant to O.C.G.A. §§ 17-10-7(a) and (c).

Thus, for the reasons stated above, the trial court correctly imposed a straight to-serve
sentence without the possibility of parole.

As to Defendant’s second argument, that the court improperly only life in prison as a
possible sentence, this too must fail. Defendant was sentenced both as a recidivist under
0.C.G.A. § 17-10-7(c), and as a recidivist inasmuch as this was his second child molestation
conviction. Though he cites it, Defendant fails to read 0.C.G.A. §§ 17-10-7(a) and (c) as
operating in tandem. O.C.G.A. § 17-10-7(a), as Defendant states, authorizes the trial court to,
upon a showing of one prior conviction, sentence a defendant to the maximum punishment

allowable under the applicable statute. In the instant case, that maximum punishment was a life

1 It should be noted that defense counse! did not object to State’s Exhibits 8 and 9 being admitted during the course
of trial for lack of colloquy. Those two certified copies of conviction were re-entered later for purposes of




sentence (O.C.G.A. § 16-6-4 (2005)). Though the trial court did not explicitly state such during
the trial, it must have operated under the assumption that Defendant must be sentenced to the
maximum allowable by law, as the State had established that Defendant had at least one prior
felony conviction. Thus under O.C.G.A. § 17-10-7(a), Defendant was sentenced to the
maximum, life in prison. Similarly, the trial court also sentenced Defendant under O.C.G.A. §

17-10-7(c), and thus he was sentenced to serve his time without parole.

WHEREFORE the State submits that Defendant was properly sentenced at his original

sentencing hearing and his sentence must stand as is.

»

This the 17" day of August, 2012. Q

/)V
E/mily mas
Ass{s istfict Attorney
Eastern Judicial Circuit

sentencing. (T-119, 272).




CERTIFICATE OF SERVICE

This certifies that I have served a copy of the foregoing State’s Motion upon all parties as

follows:

Mr. Kenneth Mikell

GDC # 1154850

Jenkins Correctional Center
3404 Kent Farm Drive
Millen, GA 30442

This the 17" day of August, 2012.

EMILY THOMAS
sistant District Attorney
Georgia State Bar No. 439008

District Attorney’s Office
Eastern Judicial Circuit
Post Office Box 2309
Savannah, Georgia 31402




CERTIFICATE OF SERVICE

This certifies that I have served a copy of the foregoing Letter Brief upon all parties via US Mail as follows:

Mr. Kenneth Mikell
GDC # 1154850

C.C.F. Unit 4P-6B

P.O. Box 650

Nicholls, Georgia 31554

This the 18" day of December, 2012.

Emﬁy_’l,‘h’émﬁs Puhala |

Assistant District Attorney
Eastern Judicial Circuit




FILED [N OFHCE Child Support Services

(912) 652-7400

Chatham County Courthouse Eacly In '
133 Montgomery Street " y Intervention Program
Suite 600 Z1IDEC 18 AM 9:07 (912) 652-7308
Post Office Box 2309
Savannah, Georgia 31402 DISTRICT ATTORNEY Juvenile Court Division
EASTERN JUDICIAL CIRCUIT OF GE NN (912) 652-6700
LARRY CHISOLM [t CLK, SUPCRIOH CT. Special Vietions Uni
AT ,A f‘ ) -
CRATHELCOINTY GA e
Telephone (912) 652-7308 Superior & State Court Divisions
Fax (912) 652-7328 (912) 652-7308
Web: http://DistrictAttorney.chsthamcounty.org
Victim-Witness Assistance Program
(912) 652-7329

(800) 447-5959
December 18, 2012

Judge Timothy Walmsley
Chatham County Courthouse, 2™ Floor
Savannah, GA 31401

Re: State v. Kenneth Mikell CR03-1837-WA

Judge Walmsley:

In researching another matter recently, I came across two cases I believe may be helpful in considering the
pending motion in the above case. The issue was whether Mr. Mikell was properly sentenced to the maximum,
Life without Parole, at the conclusion of his jury trial. I believe these cases to be instructive in finding that he was
in fact properly sentenced:

State v. Baldwin 167 Ga. App. 737 (1983)

State v. Onumah 313 Ga. App. 269 (2011)

If there are any questions or problems, please do not hesitate to call me at (912) 652-7308. Thank you for your
consideration in this matter.

Assistant District Attomey
Eastern Judicial Circuit
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IN THE SUPERIOR COURT OF CHATHAM COUNTY

STATE OF GEORGIA

STATE OF GEORGIA, §

§
V. §

§ Case No.CR03-1837-WA
KENNETH WAYNE MIKELL, SR., §

§
Defendant. §

ORDER DENYING DEFENDANT’S MOTION TO VACATE SENTENCE

After reading and considering Defendant’s Motion to Vacate Sentence, the
State’s Response and Defendant's Reply/Rebuttal thereto, reviewing all
argument and evidence of record, and the applicable law, the Court DENIES the

motion.

RELEVANT BACKGROUND

The issue presented is whether Petitioner, Kenneth W. Mikell, Sr.,
(‘Defendant”) was improperly sentenced to life without parole when he was
convicted under O.C.G.A. §16-6-4(b) [pre-2006] 'with recidivist enhancements
under O.C.G.A. § 17-10-7(c) (2005).

Defendant was convicted of child molestation under O.C.G.A. § 16-6-4(b)
on January 21, 2004. Defendant had multiple pré_evious felony convictions (six of
which were admitted as evidence towards the recidivist count), including a
previous child molestation felony sentence. Given his history the State provided
timely notice of its intent to seek recidivist punishment and indicted Defendant
under the Georgia recidivist statute, 0.C.G.A. § 17-10-7(c). In accordance with
0.C.G.A. § 16-6-4(b), the State provided notice to Defendant that the State was
seeking a life sentence. At sentencing the defense attorney, the prosecution,
and the trial judge all agreed that the sentence pursuant to O.C.G.A. § 16-6-4(b)
with enhancements under O.C.G.A § 17-10-7 fixed the sentence as life in prison.

Defendant was accordingly sentenced to such.

1




In his present motion to vacate his sentence, Defendant argues that he
was improperly sentenced because the trial judge sentenced him under a
“mistaken belief’ that O.C.G.A. § 17-10-7(c) did not allow for anything other than
the maximum sentence to be imposed. Defendant argues that the court’s failure
to use sentencing discretion is not authorized by O.C.G.A. § 17-10-7(c); thus,
reversible error. Defendant relies on Blevins v. State, 270 Ga. App. 388, 394,
606 S.E.2d 624, 630 (2004) for the proposition that O.C.G.A. § 17-10-7(c) does,
in fact, grant the sentencing judge discretion to sentence a recidivist defendant to

a punishment less than the statutory maximum. Blevins, 270 Ga. App. at 394,
606 S.E.2d at 630.

In its response the State contends that because subsections (a) and (c) of
0.C.G.A. § 17-10-7 “work in tandem,” the sentencing judge had no discretion to
sentence Defendant to anything other than the statutory maximum punishment.
Accordingly, the State argues that Defendant’s sentence should not be vacated.

CITATION OF AUTHORITY

l. Defendant was properly sentenced to life without parole when he
was convicted under O.C.G.A. § 16-6-4(b) with recidivist
enhancements pursuant to O.C.G.A. § 17-10-7(c).

The Georgia Court of Appeals has repeatedly held that the trial judge does
not have discretion to sentence a defendant to anything less than the maximum
sentence under O.C.G.A. § 17-10-7(c). See e.g., Allen v. State, 325 Ga. App.
752, 754 S.E.2d 795 (2014); Jefferson v. State, 309 Ga. App. 861, 711 S.E.2d
412 (2011); Lester v. State, 309 Ga. App 1,710 S.E. 2d 161 (2011); Hill v. State,
272, Ga. App. 280, 612 S.E.2d 92 (2005); Thompson v. State, 265 Ga. App. 696,
595 S.E.2d 377 (2004); State v. Jones, 253 Ga. App. 630, 560 S.E.2d 112
(2002); Buckner v. State, 253 Ga. App. 294; 558 S.E.2d 823 (2002); West v.
State, 255 Ga. App. 334, 565 S.E.2d 538 (2002); Hammond v. State, 139 Ga.
App. 820, 229 S.E.2d 685 (1976). Defendant's current motion is based on

reading subsections (a) and (c) separately. In so doing he construes subsection




(c) to authorize the judge’s discretion to impose a sentence less than the

statutory maximum punishment. Subsection (a) provides:

[Alny person who, after having been convicted of a felony offense
in this state or having been convicted under the laws of any other
state or of the United States of a crime which if committed within
this state would be a felony and sentenced to confinement in a
penal institution, commits a felony punishable by confinement in a
penal institution shall be sentenced to undergo the longest period of
time prescribed for the punishment of the subsequent offense of
which he or she stands convicted, provided that, unless otherwise
provided by law, the trial judge may, in his or her discretion, probate
or suspend the maximum sentence prescribed for the offense.

0.C.G.A. § 17-10-7(a). Subsection (c) provides:

[Alny person who, after having been convicted under the laws of
this state for three felonies or having been convicted under the laws
of any other state or of the United States of three crimes which if
committed within this state would be felonies, commits a felony
within this state shall, upon conviction for such fourth offense or for
subsequent offenses, serve the maximum time provided in the
sentence of the judge based upon such conviction and shall not be
eligible for parole until the maximum sentence has been served.

0.C.G.A. § 17-10-7(c).

A Subsection (c) of 0.C.G.A. § 17-10-7 does not allow the trial judge
sentencing discretion.

A long line of cases holds that the trial judge does not have discretion to
sentence a defendant to anything other than the statutory maximum under
O.C.G.A. § 17-10-7(c). Allen, 325 Ga. App. at 55, 754 S.E.2d at 797; Jefferson,
309 Ga. App. at 864, 711 S.E.2d at 414-15; Lester, 309 Ga. App. at 4-5, 710
S.E.2d at 164-65; Hill, 272 Ga. App. at 281, 612 S.E.2d at 94; Thompson, 265
Ga. App. at 698, 595 S.E.2d at 379-80; Jones, 253 Ga. App. at 632, 560 S.E.2d
at 113: Buckner, 253 Ga. App. at 296; 558 S.E.2d at 827: West, 255 Ga. App. at
335, 565 S.E.2d at 539; Hammond, 139 Ga. App. at 822, 229 S.E.2d at 687-88.




In Thompson the petitioner argued that the trial court “erred in sentencing
him to life without parole because the Court failed to exercise discretion in
sentencing” under O.C.G.A. § 17-10-7(c). Thompson, 265 Ga. App. at 698, 595
S.E.2d at 379. The Georgia Court of Appeals held that a recidivist defendant'’s

sentence

is governed not just by subsection (c) of O.C.G.A. § 17-10-7. ltis
also subject to the provisions of subsection (a) of that statute, which
provides that the trial judge must impose the maximum sentence
upon a defendant who has previously been convicted of a felony
and is then found guilty of a subsequent felony. These subsections
must be read together. If both apply, the trial court must apply them
both . . . Therefore, ‘[i}t follows that when a three-time recidivist
commits a fourth felony for which the maximum penalty is life in
prison, the trial court lacks discretion to sentence such felon to
anything other than a life sentence without possibility of parole.”

Id. at 698, S.E.2d at 379-80 (citations omitted).

Similarly, in Buckner v. State the Court of Appeals struck down a recidivist
defendant’s argument that subsections (a) and (c) of O.C.G.A. § 17-10-7 operate
in exclusivity of each other, which would allow the trial court sentencing

discretion under subsection (c), but not subsection (a). Buckner, 253 Ga. App. at

296: 558 S.E.2d at 827. The court held

[w]e have repeatedly rejected this precise argument. Beginning in
1976 in Hammond v. State, we have consistently held that under the
language of this statute, whether the offense for which defendant
currently stands convicted is his second, third, fourth, or
fourteenth—the only sentence imposable for such conviction is the
maximum time prescribed by the statute for that offense.

Id. at 296, 558 SE.2d at 827 (citations omitted).

In the present case, Defendant was convicted of child molestation under
O.C.G.A. § 16-6-4(b)—his second child molestation felony—for which the
maximum sentence is life in prison. /d. Defendant also had six previous felony
sentences admitted as evidence against him in support of the State’s recidivist
treatment: thus, both subsections (a) and (c) are applicable. O0.C.G.A. §17-10-7,
see Thompson, 265 at 698, 595 S.E.2d at 379-80. The State provided notice of




B

its intent to seek a life sentence as required by O.C.G.A. § 16-6-4. Accordingly,
Mikell's sentence of life in prison without parole is the required sentence under
O.C.G.A. § 16-6-4(b) and § 17-10-7(c). See e.g., Thompson, 265 Ga. App. at
698, 595 S.E.2d at 379-80.

B. Mikell’s motion to vacate his sentence relies on case law that was
disapproved by the Georgia Court of Appeals.

Mikell's motion to vacate his sentence is predicated on a line of cases that
seem to indicate that under O.C.G.A. § 17-10-7(c) the trial judge retains
discretion to sentence a recidivist defendant to any punishment within the
statutory guidelines. See Colbert v. State, 303 Ga. App. 802, 694 S.E.2d 694
(2010); Johnson v. State, 285 Ga. App. 590, 646 S.E.2d 760 (2007); Blevins v.
State, 270 Ga. App. 388, 606 S.E.2d 624 (2004).

However, this line of cases was expressly disapproved by the Court of
Appeals in Jefferson v. State, 309 Ga. App. 861, 864, 711 S.E.2d 412, 414-15
(2011). The Jefferson Court specifically held that “subsections (a) and (c) of
O.C.G.A. § 17-10-7 must be read together.” /d. Meaning, the language in

subsection (a) that specifies upon a defendant's second felony conviction the

defendant must be sentenced to the “longest period of time prescribed for the
punishment of the subsequent offense of which he or she stands convicted” is
not eviscerated by language in subsection (c) that specifies upon a defendant’s
fourth felony conviction the defendant must “serve the maximum time provided in
the sentence of the judge based upon such conviction” without parole. O.C.GA
§ 17-10-7(a) and (c). The court found that the two provisions work together. As
such, the “longest period of time” provision from subsection (a) also applies to
subsection (c), removing any discretion that the sentencing judge would have to
sentence the defendant to a term less than the statutory maximum punishment.

/d. Thus, Mikell's reliance on the Blevins line of cases misguided.




C. With specific exceptions, O.C.G.A. § 17-10-7(c) allows the trial
judge discretion to probate or suspend a portion of the
defendant’s sentence.

While the trial judge has discretion to probate or suspend a portion of the
defendant’s sentence under O.C.G.A. § 17-10-7(c), the trial judge does not retain
such discretion when the maximum sentence is life in prison. O.C.G.A. § 17-10-
1(a); Thompson, 265 Ga. App. at 698, 595 S.E.2d at 380 (citing Stone v. State,
218 Ga. App. 350, 351, 461 S.E.2d 548, 549 (1995)). Further, pursuant to
0.C.G.A. § 16-6-4(b) (pre-2006), upon a second conviction for child molestation

the sentence shall not be probated of suspended.

In the present case, the trial judge did not have discretion to suspend or
probate Mikell's sentence because Defendant received the maximum penalty of
life in prison. O.C.G.A. § 17-10-1(a); see also Thompson, 265 Ga. App. at 698,
595 S.E.2d at 380. Further, the judge did not retain this discretion because this
is Mikell's second conviction for child molestation. O.C.G.A. § 16-6-4(b) (pre-

2006).

L. The State was not required to provide notice to the defendant as to
the specific recidivist provision to which they sought the defendant
sentenced.

In Mikell's rebuttal he claims the State did not properly reference the
specific provision of the recidivist statute for which they sought sentencing. As
such, he claims that he did not receive proper notice that he would be punished
under both O.C.G.A. § 17-10-7(a) and (c). However, this argument fails because
the “[t]he State was required to provide only affirmative notice . . . [that] prior
felony offenses would be used . . . for recidivist purposes during sentencing.”
Kinsey v. State, 219 Ga. App. 204, 205, 464 S.E.2d 648, 651 (1995).

Here, the State provided Defendant with proper notice because they filed
two motions that outlined their intent to seek recidivist punishment, to seek the
maximum sentence, and the State provided a list of the predicate felonies to be

used towards the recidivist punishment. Further, the state included the recidivist




e

count and predicate felonies in Mikell's indictment. “The important requirement
[is] that the defendant be given an unmistakable advance warning that the prior
convictions will be used against him at sentencing so that he will have enough
time to rebut or explain any conviction record.” Ogle v. State, 256 Ga. App. 26,
28, 567 S.E.2d 700, 703 (2002). Defendant was given such notice.

L. Defendant’s claim that the court was “mistaken” and “confused” is
not supported by the Record.

Defendant argues that the Court acted upon some mistaken
understanding of the law when pronouncing the sentence. While the trial
transcript certainly demonstrates some consultation with counsel and
consideration concerning the appropriate sentence that Defendant should
receive, the language Defendant uses to support his position is taken out of
context. Having reviewed the transcript it becomes clear that any confusion
displayed by the Court addressed not the sentence that should be received
under the recidivist count, but rather spoke to the correct statutory range of
punishment under O.C.G.A. § 16-6-4(b). In context the “confusion” addressed a
moot point considering the trial court had no discretion to sentence Defendant to
anything other than the maximum sentence.

Paragraph two of Defendant's motion cites the following statement by the
trial judge: “[if someone can show me I'm wrong, I'll consider the sentencing on
a proper motion. I'll resentence him if you can prove to me I'm wrong.”
Defendant quotes this language as if it proves that there was confusion about
how to sentence Defendant under the recidivist statute, but again, taken in
context it is clear that the confusion concerns the applicability of the defendant's

predicate felony convictions towards the recidivist counts.

CONCLUSION
As explained above, Defendant received a proper sentence when he was

sentenced to life without parole under O.C.G.A. § 16-6-4(b) with recidivist




enhancements under O.C.G.A. § 17-10-7(c). As such, Defendant's motion to

vacate his sentence is DENIED.

cC.

T
SO ORDERED, this 2% day of August, 2014.

(—'\

Timothy R. Walmsley, J@dge,
Chatham Superior Court, &JC, Gegrgia

Kenneth Wayne Mikell, Sr., G.D.C. # 1154850, Wilcox State Prison,
K3-110B, PO Box 397, Abbeville, Georgia, 31001
Emily Puhala, Asst. District Attorney
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IN THE SUPERIOR COURT OF Cuartiam County
STATE OF GEORGIA - I

N D CLK, SUPERI d
Kennerw Witne Wikell , : ERIOR CT.
- \ Plaintift CHATHAM COUNTY, GA

) \ S\Lﬁbb , Civil Action No.

Inmate Number CRro3 -/ i 137 -wnd

. vS. Nature of Action:

Tf;éﬁ'wé N 6ezesc , NoTicE ofF Aopeat
Defendant(si

I, /éonw-l Mék,me, Mkl , depose and say that [ am the plaintiff in the above entitled

case; that in support of my request to proceed without being required to prepay fees, costs, or give

security therefor, [ state that because of my poverty I am unable to pay the costs of said proceeding or to
give security therefor; that I believe I am entitled to redress.

I further swear that the responses which I have made to questions and instructions below are true.

1. List any and all aliases by which you are known: : A/Aﬂ
i 4
[

2. Are you presently employed? 0 Yes MNO
If the answer is “Yes,” state the amount of your salary or wages per month, and give the

name and address of your employer:

If the answer is “No,” state the date of last employment and the amount of the salary and

wages per month which you received: 00,3 4 ikl /A/M/ /7?’ 3806:0° WK

3. Have you received within the past twelve months any money from any of the following sources?
Business, profession, or form of self-employment? [] Yes :B[ No
Pensions, annuities, or life insurance payments? O Yes /q No
Rent payments, interest or dividends? O Yes R’No

Administrative Office of the Courts (Revised 02-10-2009) [ Form CA-2




